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author ia referred to in her fine bibliography. Some of the instances brought
forward by Miss Murray are extraordinarily interesting. The fifth earl
of Both well attempted to murder the king in 1591. It is plain that men
feared Bothwell because he was the chief of the witches, and therefore
was in possession of magical powers. Indeed, some regarded this arch-
Dianist as divine. Miss Murray traces Dianist influence at the court of
Charles VII of France. During his reign the Marshal de Retz suffered
death as a wizard.

Miss Murray boldly applies her theory to the case of Joan of Arc. She
believes—and adduces evidence for her belief—that Joan was put to death
as a witch, and that the conduct of her associates during her military career
sustains the fact that she belonged to the Dianic cult, not to the Christian.
It is not without significance that nine years after her death her com-
mander, Gilles de Rais, was tried on the same charge and condemned to
the same fate. Anatole France grasps the fact, that behind Joan of Arc
lay some hidden force, and this force the author identifies with Dianism.

The questions asked [Miss Murray concludes] by the judges at Joan's trial show that
they were«well aware of an underlying organization of which they stood in some
dread. The judges were ecclesiastics, and the accusation against the prisoner was on
points of Christian faith and doctrine and ecclesiastical observance. It was the
first great trial of strength between the old and the new religions, and the political
conditions gave the victory to the new, which was triumphant accordingly. ' We
have caught her now', said the Bishop of Beauvais, and she was burned without
even the formality of handing her over to the secular authorities. After the execution,
the judges and counsellors who had sat in judgement on Joan received letters of
indemnity from the Great Council; the Chancellor of England sent letters to the
Emperor, to the kings and princes of Christendom, to all the nobles and towns of
France, explaining that King Henry and his Counsellors had put Joan to death
through seal for the Christian Faith ; and the University of Paris sent similar letters
to the Pope, the Emperor, and the College of Cardinals. Such action can hardly be
explained had Joan been an ordinary heretic or an ordinary political prisoner. But
if she were in the eyes of the great mass of the population not merely a religious leader
but actually the incarnate God, then it was only natural for the authorities, who had
compassed her death, to shelter themselves behind the bulwark of their teal for the
Christian religion, and to explain to the heads of that religion their reasons for the
execution. On the other hand, the belief that Joan was God Incarnate will account,
as nothing else can, for the extraordinary supineness of the French, who never lifted
a finger to ransom or rescue Joan from the hands of either the Burgundians or the
English. As God himself or his voluntary substitute she was doomed to suffer as the
sacrifice for the people, and no one of those people could attempt to save her.

On the whole, we are in agreement with the views Miss Murray expresses.
She uses, we think, needlessly offensive expressions about the Christian reli-
gion. As we ponder her evidence a doubt suggests itself. Is she not unduly
anxious to interpret late medieval evidence as implying more continuity
with a remote past than there really is ? ROBERT H. MURRAY.

The History of English Parliamentary Privilege. By CARL WITTKK. Ohio
State University Studies : Contributions in History and Political
Science, no. 6. (Columbus : Ohio State University, 1921.)

PROFESSOR WITTKE has undertaken an ambitious task in attempting
a survey of the whole history of parliamentary privilege from its-origins to
the present day. Writers have long been misinterpreting the history
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of parliament and therefore of parliamentary privilege, and although
Dr. Wittke states that his book is intended to be ' not so much a history
of. privilege as an essay in the interpretation of the great principles under-
lying parliamentary privilege ', yet great principles must be deduced from
sound history, and an independent study of his subject, at least until the
close of the sixteenth century, was needed. He has, however, been content
in his earlier pages to accept without criticism the discredited interpreta-
tions of such predecessors as May.

Thus Dr. Wittke misconceives the constitutional rdle of the commons
in medieval times and evidently thinks of parliament as composed of
two more or less co-ordinate houses. As a result his view of the early
history of freedom of speech is unhistorical. ' As early as the reign of
Edward HL,' he writes, ' it is reported, the House of Commons often
discussed and agreed upon laws exactly contrary to the king's prerogative,
" yet they were never interrupted in their consultations, nor received
check for the same ".' In reality this report is simply the personal opinion
of Henry Elsyng, who lived in what Maitland called the prehistoric age.
The commons, it is essential to grasp, were not a ' house ' in the middle
ages, their proceedings were not in parliament, and only their Speaker
enjoyed the right to speak in- the parliament chamber, a right which is
reflected in bis petition for the privilege of amending his speeches should
the need arise. Freedom of speech in the assembly of the commons is,
therefore, a distinct problem from freedom of speech in parliament, and
the question of the privilege enjoyed by the lords in parliament during
the middle ages should at least be raised, although perhaps it cannot be
satisfactorily answered. So far as the commons are concerned the first
entry in an official record of the inclusion of this privilege in the Speaker's
petition at the opening of parliament occurs in 1542, although Dr. Wifctke
should have referred also to Roper's account of More's speeih in 1523.
But the difficulty ia to elucidate the development of the privilege before
the formal claim was made ;• and lacking any commons' jour lal we are
dependent upon a few celebrated cases that have been recorded in the
Rolls of Parliament.

Haxey's case"is usually cited as involving first a breach of this privilege,
and eventually confirmation of i t ; and Dr. Wittke so cites it. But it may
~be> questioned whether the conventional- construction- of the case is really
sound. In the first place it should be clearly recognized that there is not
a word in the Rolls of Parliament to suggest that Haxey was a member
of parliament or a clerical proctor, and the latter suggestion has apparently
no other basis than an unnecessary assumption by Stubbs and others that
he must have-been in parliament. There were two stages in the case;
the proceedings under Richard II, and the reversal of the judgement by
Henry IV. In the first there is nothing to indicate that the commons
considered any privilege of free Bpeech to be involved : and indeed it
would be amazing had they asserted a privilege to discuss the affairs of
the king's household. Their submission to the king repudiates any such
claim.1

For the reversal of the judgement against Haxey there were two peti-
1 SoU PaH. iii. 339 6.
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tions in the parliament of 1399, one to the king from Haxey himself, the
other a commons' petition. On the latter great Btress has been laid, and
Dr. Wittke assumes, as other writers have done, that the commons were
alone responsible for i t : they knew of the king's favourable answer to
Haley's petition, but were not content to let the matter rest there and
wished to vindicate their own liberties. Comparison of the two petitions,
however, will reveal that they are almost veibalim the same, which leads
one to suggest that, like a wise suitor, Haxey made doubly sure of success
by sending a second petition to the commons, who thereupon presented
it to the king. In any event the petition is for the reversal of a specific
judgement as contrary to law and procedure, and no privilege of free speech
could have covered Haxey, who was not a member of parliament, nor
indeed could it have prevailed in any case against a charge of treason.
Haxey, and the commons as sponsors of the petition, were probably
either claiming that the offence was not treason or that the trial was
irregular.1 This reading of the case serves to interpret the oft-quoted
phrase ' Libertees de ditz Communes', in which ' Idbertees' does not
include freedom of speech and ' Communes ' does not refer to the repre-
sentatives in parliament.

In 1456 we have the case of Thomas Yonge, who was a member of
parliament. His assertion of freedom of speech, upon which he based his
claim for redress of his grievance, ie important; but we should beware of
over-emphasizing it, and we should not forget that his petition was a personal
suit. His words no more prove the existence under Henry VI of such
a liberty as he describes than the very similar words of Peter Wentworth
prove its existence under Elizabeth ; and the political circumstances of
the case warn us against accepting the favourable answer to the petition
as implicit confirmation of the privilege asserted. Even under Elizabeth,
Yonge's statement would need judicious interpretation to represent
historical fact, and a century's development for the commons lay between
the two eras. Free speech, it seems more correct to assume, was a slow
growth, the stages in which are unchronicled; but it was a noteworthy
advance when a prescriptive and possibly vague right was at length given
expression in the Speaker's petition: and the history of the privilege during
the second half of the sixteenth and the early part of the seventeenth
century is that of a contention between a royal and conservative inter-
pretation of the term ' freedom' and a parliamentary and progressive
interpretation of it. When Dr. Wittke describes Elizabeth's veto upon the
introduction of bills affecting the royal estate as ' -quibbling' he simply
falls into an anachronism.

On pp. 21 and 22 Dr. Wittke falls into two errors which the verification
of his references might have prevented. In the first the original culprit
was May, who quoted the Speaker's petition of 1841, and then asserted that
the terms of the petition had been the same since 1515. Dr. Wittke
follows May, only to contradict himself in subsequent pages. In the
second instance he is following Hatsell's precedents upon the question
whether a new Speaker coming to office in the middle of a pariiament's life

1 Miss L D. Thornley informs me that in her opinion the procedure was in fact
unprecedented in the trial of one who was not a peer.
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moat repeat those privilege claims, already made by his predecessor, which
refer to the commons, or must confine himself to purely personal claims.
Hatsell quotes the precedents of Onslow in 1666, Char 1 ton in 1672, and
Foley in 1694. In Foley's case the commons ordered the omission of the
claims. Not only does Dr. Wittke misdate Charlton and Foley as 1572 and
1594—a printer's error gives this as 1549—but he evidently mistakes the
point at issue, and takes the question to be whether privileges ought ever
to be petitioned for or be merely assumed as 'undoubted rights'. He seems
to make the house of commons take the latter view in 1594.

Reference must be made to an aspect of the earlier history of privilege
which throws invaluable light upon the obscure problem of the evolution
of the house of commons, but of which Dr. Wittke does not realize the
importance. This is the transference of jurisdiction over privilege cases
affecting the commons, from the king in parliament or, as Dr. Wittke
would write, the house of lords, to the commons themselves. It was
inevitable that whilst the medieval and unitary conception of parliament
persisted, jurisdiction should have been exercised in the parliament
chamber; and consequently the privilege cases of the middle ages are
recorded in petitions'for remedy addressed to the king or to the king and
lords in parliament. This practice and the theory behind it are in striking
contrast with the modern doctrine and practice which were being evolved
during the sixteenth century and received classical expression in the
writings of Coke : the high court of parliament, Coke maintained, con-
sisted of two houses, each of which was itself a court. It was in the reign
of Henry V1H, so far as we know, that the commons began to assert
jurisdiction over their own privileges ; and Ferrer's case in 1543, when they
sent their serjeant to release an imprisoned member, marks a new epoch.
Then it should be noticed that in 1515 an act had authorized the Speaker
and commons to license the departure of members before the close of
parliament, so giving them a control over their own members which was
to develop and ultimately to lead to the assertion of control over disputed
elections in 1586. And it is in the same reign that freedom of speech first
appears in the Speaker's repertory of petitions. Traces of the old sub-
servience of the commons to the lords can be found under Elizabeth, and
it required more than half a century's development after the death of
Henry VIII to express the new constitutional position in so definite a
theory as Coke's.'

Dr. Wittke's survey of the earlier history of parliamentary privilege
is, however, brief. His main object is to develop ideas thrown out in
a chapter of Professor McHwain's High Court of Parliament, and to show
the relation of privilege to parliament's character as a court. Before the
seventeenth century the history of privilege contributes comparatively
little to this main study ; but a famous passage in Coke's Institutes became
the creed of parliamentarians, and with the expansion of their claims and
the increasing fullness of reports Dr. Wittke has a subject which he handles
on the whole satisfactorily. He devotes chapters to the conflicts between
lords and commons over privilege, to the conflict between Lex -parUamenti
and Lex terrae, and to privilege cases in the dependencies ; and he brings
out the judicial basis of these later privilege claims with convincing fullness.
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He reveals, however, an extraordinary conception of historical proof when
he cites some cases in the dependencies in the nineteenth century and
urges that they throw valuable light upon the origin of parliamentary
privilege in England. Finally it must be added that Dr. Wittke's book
shows many signs of haste. It has been inadequately revised, and the
index is too meagre to be of much use. J. E. NBALB.

Tudor Ideals. By LEWIS EINSTEIN. (London : Bell, 1921.)

NINETEEN years ago Mr. Einstein published his illuminating book, The
Italian Renaissance in England, and this book he meant to serve as an
introduction to a future history of "Kngli«h sixteenth-century ideals.
This magnum opus, we regretfully observe, is not to be, for a diplomatic
career spent mainly in distant parts has interfered with its pursuit. Instead
of writing history, the author has been engaged in making history. His
book, he confesses, has another aim

to justify the apology for its appearance. Dimly conscious as we are of the significance
of the currents which are now carrying us forward, it ia impoaaible not to realize that
the great war has marked the end of an epoch, and that we stand to-day at the
threshold of a new era toward whioh we are both groping and drifting. . . . Our era
presents a curious resemblance to the age whioh forms the subject of this study. Its
Betting is different, its direction is opposite, but in many respects it is not unlike.

Approaching the history of Tudor ideals in true historical spirit, the author
sets himself to teach what forms these ideals assumed, whence they were
derived, and how they came to be what they were. True, there is soma
overlapping in the different chapters, and here and there the chapters
incline to be sketchy. At the same time Mr. Einstein has studied his
fascinating subject so thoroughly that he almost makes us believe that it
is easy. He sets forth the attitude of the people to the Crown, to the
individual, to conceptions of life and thought, and to all that tended-to
the enrichment of life in luminous fashion, and his setting forth furnishes
many a clue to .the interpretation of the past, and to the tendencies of
political thought in the present. The book, too, is carefully founded upon
documents. Seldom, indeed, can we find fault with it, though we are
surprised to find quoted the letter supposed to have been written by
Elizabeth to the bishop of Ely :

Proud Prelate.
You know what you were before I made you what yon are. Obey me instantly,

or I will unfrock you, by God.

It is, of course, an eighteenth-century forgery.
In his able analysis of the theory of majesty Mr. Einstein points out

that in spite of the boast that Tgnglightnan, unlike men of Europe, were
not slaves, there was a new spirit of servility hitherto unknown'in royal
annals. Maxillae, the French ambassador, remarked that Henry VIII
had become a ' statue for idolatry '. Nor was this servility confined to
dignitaries of the church. Members of the family of Henry V m knelt
before him in accordance with an etiquette which decreed that no one must
speak to him 'but in adoration and kneeling'. Naturally Elizabeth
expected all at court to fall on their knees before her. Details like these
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